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Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 2, 8-10 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

In claim 2, Iines2,3, the term "said initial distraction assembly" lacks prior 
antecedent basis. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 2, 8-10, 16 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Korosetal. (6,139,493). 

With respect to claim 2, Koros et al disclose a system for accessing a surgical 
target site, comprising an initial distraction system (1 0) for creating an initial distraction 
corridor, wherein the initial distraction assembly includes a K-wire (82,83) and at least 
one dilator (32) capable of being slidably passed over the K-wire to perform the initial 
distraction; and an assembly (12) capable of distracting from the initial distraction 
corridor to a secondary distraction corridor and thereafter sequentially receiving a 
plurality of retractor blades (30) for retracting from the secondary distraction corridor to 
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thereby create an operative corridor to the surgical site; as set forth in column , lines 19- 
67, column 4, lines 1-67; column 5, lines 54-67, column 6, lines 1-67, column 7, lines 
13-33, and as best seen in the FIGS. 

With regard to the limitation that an element is capable of performing a function, it 
is noted that this is not a positive limitation and does not constitute a limitation in any 
patentable sense. It is only required that the reference is capable of performing the 
function as claimed by applicant. 

With respect to claims 8-1 0, Koros et al discloses all the limitations, as set forth 
in column 3, lines 19-67, column 4, lines 1-67; column 5, lines 54-67, column 6, lines 1- 
67, column 7, lines 13-33, and as best seen in the FIGS. 

The method steps, as set forth, would have been inherently carried out in the 
operation of the device as set forth above. 

Claims 2, 8-10, 16 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Mayer et al. (5,728,046). 

With respect to claim 2, Mayer et al disclose a system for accessing a surgical 
target site, comprising an initial distraction system (1 ,5) for creating an initial distraction 
corridor, wherein the initial distraction assembly includes a K-wire (36) and at least one 
dilator (32) capable of being slidably passed over the K-wire to perform the initial 
distraction; and an assembly (2,3,4) capable of distracting from the initial distraction 
corridor to a secondary distraction corridor and thereafter sequentially receiving a 
plurality of retractor blades (7,18,19) for retracting from the secondary distraction 
corridor to thereby create an operative corridor to the surgical site; as set forth in 
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column 2, lines 43-67, column 3, lines 1-67; column 4, lines 1-12, and as best seen in 
the FIGS. 

With regard to the limitation that an element is capable of performing a function, it 
is noted that this is not a positive limitation and does not constitute a limitation in any 
patentable sense. It is only required that the reference is capable of performing the 
function as claimed by applicant. 

With respect to claims 8-1 0, Mayer et al discloses all the limitations, as set forth 
in column 2, lines 43-67, column 3, lines 1-67; column 4, lines 1-12, and as best seen in 
the FIGS. 

The method steps, as set forth, would have been inherently carried out in the 
operation of the device as set forth above. 

Allowable Subject Matter 
Claims 5-7, 11-14, 19-21 are allowed. 

Response to Amendment 

Applicant's arguments with respect to claims 2,8-10,16 have been considered but 
are moot in view of the new ground (s) of rejection. 

Conclusion 

A shortened statutory period for reply to this action is set to expire THREE 
MONTHS from the mailing date of this action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Pedro Philogene whose telephone number is (571) 272- 
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4716. The examiner can normally be reached on Monday to Friday 6:30 AM to 4:00 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571) 272 - 4719. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Sen/ice Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Pedro Philogene 
February 1 2, 2007 
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